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Title  31 — Money  and  Finance:  Treasury 

CHAPTER  I— MONETARY  OFFICES, 
DEPARTMENT  OF  THE  TREASURY 

PART  52— ANTIRECESSION  FISCAL  AS¬ 
SISTANCE  TO  STATE  AND  LOCAL  GOV¬ 
ERNMENTS 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Treasury  by  the  Pub¬ 
lic  Works  Employment  Act  of  1976  (Title 
II,  Pub.  L.  94-369)  enacted  July  22,  1976, 
the  Department  of  the  Treasury  hereby 
adopts  the  following  interim  regulations 
in  order  to  disbuse  payments  to  eligible 
States  and  local  governments  for  the 
calendar  quarter  beginning  July  1,  1976. 
A  new  part  52  is  hereby  established  imdre 
Chapter  I  of  Subtitle  B  in  Title  31  of  the 
Code  of  Federal  Regulations. 

Because  the  purpose  of  these  regula¬ 
tions  is  to  provide  immediate  guidance 
to  the  States  and  local  governments  in 
order  that  the  requirements  of  the  Act 
be  complied  with,  it  is  hereby  fotmd  im¬ 
practical  to  issue  such  regulations  with 
the  notice  and  public  procedure  there(m 
under  5  UB.C.  553(b)  or  subject  to  the 
effective  date  limitation  of  5  U.S.C.  553 

(d). 

These  regulations  shall  become  effec¬ 
tive  when  filed  with  the  Office  of  the 
Federal  Register.  It  is  expected  that  per¬ 
manent  regxilations  will  be  issued  in  the 
.  near  future  and  for  this  reason,  written 
comments  are  solicited  for  consideratlcm 
,  by  the  Department.  Public  comments 
may  be  submitted  on  or  before  Novem¬ 
ber  11,  1976  to  the  following  address: 
Director,  OCBce  of  Revenue  Sharing 
(symbols  CO  2401  E  Street,  NW.,  Wash¬ 
ington,  D.C. 20226. 

Comments  submitted  in  response  to 
this  solicitation  are  available  to  the  pub¬ 
lic  upon  written  request  pursuant  to  the 
Freedom  of  Information  Act  and  the  reg¬ 
ulations  promulgated  thereimder  by  the 
Department,  31  CTR  1.1  et  seq. 

Dated:  October  7, 1976. 

Jeanna  D.  Tullt, 
Director, 

Office  of  Revenue  Sharing. 

Approved: 

Jerry  Thomas, 

Under  Secretary  of 
the  Treasury 
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Subpart  A — General  Information 

§  52.0  Scope  and  application  of  regula¬ 
tions. 

The  rules  and  regulations  of  this  part 
are  prescribed  for  carrying  into  effect 
Title  n  of  Uie  Public  Works  Employment 
Act  of  1976,  enacted  July  22,  1976,  and 
are  applicable  as  of  the  calendar  quarter 
beginning  July  1, 1976. 

§  52.1  Delegation  of  authority. 

By  delegation  order  of  the  Secretary 
of  the  '^easury  the  Director  of  the  OfDce 
of  Revenue  Sharing  shall  perform  the 
functions,  exercise  the  powers  and  carry 
out  the  duties  vested  in  the  Secretary  by 
the  Public  Woilcs  Employment  Act  of 
1976,  Title  n.  Pub.  L.  94-369.  A  reference 
to  the  Director  in  the  masculine  gender 
shall  not  be  construed  to  exclude  the 
feminine  gender. 

§  52.2  Definitions. 

As  used  in  this  part  (except  where  the 
context  clearly  indicates  otherwise.  •  or 
where  the  terms  are  defined  elsewhere  in 
this  part)  the  following  definitions  shall 
apply: 

(a)  “Act”  means  Title  n  of  the  Public 
Works  Employment  Act  of  1976,  Pub.  L. 
94-369. 


<b)  “Chief  executive  oflBcer”  of  a  unit 
of  local  government  means  the  elected 
ofliclaL  or  the  legally  designated  official  ' 
who  has  the  primary  responsibility  for 
the  conduct  of  that  unit’s  governmental 
affairs,  and  is  the  chief  executive  officer 
for  purposes  of  the  State  and  Ijocal 
Fiscal  Assistance  Act  of  1972,  31  tJ.S.C. 
1221  et  seq.  and  31  CFR  51.2(b).  Ex¬ 
amples  of  the  “chief  executive  officer”  of 
a  unit  of  local  government  may  be:  The 
elected  mayor  of  a  municipality,  the 
elected  county  executive  of  a  coimty,  the 
chairman  of  a  county  commission  or 
board  in  a  county  that  has  no  elected 
coimty  executive,  the  township  super¬ 
visor,  trustee,  first  selectman,  chairman, 
city  manager,  or  such  other  official  as 
may  be  designated  pursuant  to  law  by 
the  duly  elected  governing  body  of  the 
unit  of  local  government;  or  the  chair¬ 
man.  governor,  chief  or  president  (as  the 
case  may  be)  of  an  Indian  tribe  or 
Alaskan  native  village. 

(c)  “D«)artment”  means  the  Depart¬ 
ment  of  the  Treasury. 

(d)  “Director”  means  the  Director  of 
the  Office  of  Revenue  Sharing. 

(e)  “Effective  date  of  the  Act”  means 
July  22.  1976. 

(f)  “Governor”  means  the  Governor 
of  any  of  the  50  states. 

(g)  ‘Tdentifiable  local  government” 
means  a  unit  of  general  local  government 
for  which  the  Secretary  of  Ijabor  has 
made  a  determination  concerning  the 
rate  of  unemployment  for  purposes  of 
Title  n  or  Title  VI  of  the  Comprehensive 
Employment  and  Training  Act  of  1973 
(Pub.  L.  93-203)  during  fiscal  years  1975 
or  1976. 

<h)  “Independent  public  accountant” 
means  independent  certified  public  ac¬ 
countant  or  independent  public  account¬ 
ant  licensed  by  a  regulatory  authority  of 
a  State  or  other  political  subdivision  of 
the  United  States. 

(1)  “Indian  tribe  and  Alaskan  native 
Tillage”  means  the  recognized  governing 
body  of  an  Indian  tribe  or  Alaskan  native 
village  which  perform  substantial  gov¬ 
ernmental  functions.  Certification  to  the 
Director  by  the  Secretary  of  the  Interior 
(or  Governor  of  a  State  in  the  case  of 
EHate  affiliated  tribes)  of  the  recognized 
governing  body  of  an  Indian  tribe  or  an 
Akiskan  native  village  performing  sub¬ 
stantial  governmental  fimctions  for  pur¬ 
poses  of  the  State  and  Local  Fiscal  As¬ 
sistance  Act  of  1972  (Pub.  L.  92-512) 
Shan  constitute  prima  facie  evidence  of 
compliance  with  such  criteria. 

<j)  “Local  government”  means  the 
government  of  a  county,  municipality, 
township  or  other  unit  of  government 
within  the  State  which — 

(1)  is  a  unit  of  general  government 
(determined  on  the  basis  of  the  same 
principles  as  are  used  by  the  Bureau  of 
the  Census  for  general  statistical  pur¬ 
poses  and  reported  to  the  Secretary) ,  and 

(2)  performs  substantial  govern¬ 
mental  functions.  The  term  local  govern¬ 
ment  includes  the  District  of  Columbia 
and  the  recognised  governing  body  of  an 
Indian  tribe  or  Alaskan  native  village 
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which  performs  substantial  govern¬ 
mental  fimctions. 

(k)  “Pajnnent”  means  funds  paid  to  a 
State  government  or  a  local  government 
pursuant  to  the  Act. 

(l)  “Quarterly  allocation”  means  the 
amount  of  fimds  allocated  to  a  State 
government  or  local  government  as  de¬ 
termined  by  the  Director  pursiiant  to  an 
allocation  formula  contained  in  the  Act 
or  authorized  by  regulation  imder  this 
part. 

(m)  “Recipient  government”  means  a 
State  government  or  local  government  as 
defined  in  this  section  which  receives' 
payment  under  the  Act. 

(n)  “Secretary”  means  the  Secretary 
of  the  n.S.  Department  of  the  Treasury. 

(o)  “State  government”  means  the 
government  of  any  of  the  50  states. 

(p)  “Substantial  governmental  func¬ 
tion”  means,  with  respect  to  township 
governments,  that  such  governments 
have  expended  revenues  within  the  last 
two  fiscid  years  (current  and  preceding 
fiscal  years)  and  have  the  present  au¬ 
thority  to  expend  revenues  within  two  or 
more  of  the  following  governmental  ex¬ 
penditure  categories;  Education,  High¬ 
ways,  Public  Welfare.  Health  and  Hospi¬ 
tals,  Police  and  Corrections,  Fire  Protec¬ 
tion,  Sewerage  and  Sanitation,  Natural 
Resoiu'ces,  Housing  and  Urban  Renewal. 
Transportation,  libraries.  Financial  Ad¬ 
ministration,  Oeneral  Administration. 
General  Public  Buildings,  Interest  on 
General  Debt,  and  Parks  and  Recreation. 

§  52.3  Procedure  for  effecting  compli¬ 
ance. 

(a)  In  general.  Whenever  the  Director, 
after  affording  reasonable  notice  and  an 
opportunity  for  a  hearing  to  any  State 
or  local  government  pursuant  to  subpart 
H  of  this  part,  finds  there  has  been  a 
failure  to  comply  substantially  with  this 
part,  the  Director  shall  notify  that  State 

local  government  that  further  pay¬ 
ments  will  not  be  made  imtil  he  is  satis¬ 
fied  there  is  no  longer  a  failure  to  comply. 
Until  he  is  so  satisfied,  no  further  pay¬ 
ments  will  be  made  under  the  Act  to  such 
State  or  local  government.  Notwith¬ 
standing  the  above,  payments  may  be 
temporarily  suspended  pursuant  to  sub¬ 
part  F  of  this  part. 

(b)  Determination  to  delay  payment. 
Whenever  the  Director  determines  that 
a  recipient  government  has  failed  to 
comply  with  the  reporting  requirements 
of  this  part,  he  may  delay  a  payment  to 
such  government.  A  determination  to 
delay  a  payment  shall  not  be  subject  to 
the  procedure  set  forth  in  paragraph  (a) 
of  this  section  and  shall  in  effect  for 
such  time  as  is  necessary  to  effect  com¬ 
pliance. 

§  52.4  Extension  of  time. 

yfhea,  by  these  regulations  (other  than 
those  specified  in  subpart  H  of  this  part) 
an  act  is  required  within  a  specified  time, 
the  Director  may  grant  a  request  for  an 
extension  of  time  if  in  his  judgment  it  is 
necessary,  appropriate  and  in  accordance 
with  the  Act.  R^uests  for  extensions  of 
time  shall  be  in  writing  and  shall  set 
forth  the  facts  and  circiunstances  sup- 
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porting  the  need  for  more  time  and  Uie 
amount  of  additional  time  requested. 

§  52.5  Tnuufer  of  payments  to  second¬ 
ary  recipients. 

Those  prohibitions  and  restrictions  set 
for^  in  subparts  E,  F  and  G  of  this  part 
which  are  applicable  to  a  recipient  gov¬ 
ernment's  payments  c(Mitinue  to  be  ap¬ 
plicable  to  such  funds  if  they  are  trans¬ 
ferred  to  another  governmental  unit  or  a 
prlv^  orguiization.  A  violation  of  sub¬ 
parts  E,  F  and  G  of  this  part  by  a  secon¬ 
dary  recipient  shall  constitute  a  violation 
by  the  recipient  government  and  the  ap¬ 
plicable  penalty  for  failure  to  comply 
shall  be  imposed  on  the  recipient  gov- 
emm^t. 

Subpart  B — Reports  and  Written 
Communications 

§  52.10  Assurances;  Reports  to  the  Di¬ 
rector. 

(a)  Requisite  assurances  for  receipt  of 
payments.  Each  State  or  local  govern¬ 
ment  wiU  receive  payments  only  upon  the 
filing  of  a  statement  of  assurances  by  the 
chief  executive  officer  with  the  Director. 
The  statement  of  assurances  provides 
that  a  recipient  government  will  comply 
with  certain  specific  requirements  of  the 
Act  and  this  part  with  respect  to  the  use 
of  payments.  In  addition,  township  gov¬ 
ernments  must  assure  the  Director  that 
they  perform  substantial  governmental 
fimctions,  as  defined  in  S  52.2  (p)  of  this 
part. 

(b)  Filing  time  for  statement  of  as¬ 
surances.  The  statement  of  assurances 
form  must  be  received  by  the  Director  on 
or  before  November  12, 1976,  in  order  for 
a  government  to  timely  receive  the  pay¬ 
ments  authorized  for  the  calendar  quar¬ 
ters  beginning  July  1,  and  October  1, 1976. 
Governments  otherwise  eligible  which 
have  not  filed  a  statement  of  assurances 
form  with  the  Director  by  November  12, 
1976,  must  file  such  form  by  December 
13, 1976  in  order  to  receive  payments  for 
the  calendar  quarters  beginning  July  1. 
October  1,  1976  and  January  1,  1977  at 
the  time  payments  are  made  for  the 
quarter  beginning  January  1, 1977.  With 
respect  to  calendar  quarters  beginning 
after  January  1,  1977,  a  government 
which  had  not  previously  filed  a  state¬ 
ment  of  assurances  form  must  file  such 
assurances  with  the  Director  at  least  21 
days  prior  to  the  beginning  of  a  sub¬ 
sequent  calendar  quarter  in  order  to 
qualify  tor  payments  under  the  Act.  The 
Director  shall  not  require  a  recipient  gov¬ 
ernment  to  sulnnlt  more  than  one  state¬ 
ment  of  assurances  form  each  Fedend 
fiscal  year.  Ihe  Director  will  make  rea¬ 
sonable  efforts  to  provide  a  statonent  of 
assurances  f<xtn  to  potential  recipiwt 
governments.  It  is  the  ultimate  respon¬ 
sibility  of  the  State  and  local  govem- 
m^ts  to  obtain  a  statement  of  assur¬ 
ances  form.  Nothing  In  this  section  shall 
preclude  the  Director  frcrna  requiring  re¬ 
cipient  governments  to  submit  such  other 
assurances  as  are  deemed  appropriate  to 
enforce  compliance  with  the  Act  and  the 
provisions  of  this  part. 
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(c)  State  and  local  government  econo¬ 
mization  assurance.  The  chi^  executive 
officer  of  each  State  or  local  govemmoit 
which  receives  paymoats  under  the  Act 
shall  provide  an  assurance  on  the  state- 
mmt  of  assurances  form  required  in 
paragr£q}h  (a)  of  this  section,  that  rea¬ 
sonable  efforts  have  been  made  to 
ai^leve  substantial  economies  in  its  oper¬ 
ations  and  that  payments  are  necessary 
to  maintain  essmtlal  services  without 
weakening  Federal  Government  efforts 
to  stimulate  the  econmny  through  reduc¬ 
tions  in  Ihe  Federal  tax  obligations. 

(d)  Reports.  Recipient  governments 
are  required  to  sulxnit  reports  contain¬ 
ing  the  data  requested  by  the  Director 
to  carry  out  the  purposes  of  this  part, 
such  as  the  uses  payments  and  their 
fiscal  Impact.  The  reports  shall  be  made 
within  the  time  limits  and  in  the  form 
and  manner  specified  by  the  Director. 

§  52.11  Publication  and  publicity  of  re¬ 
ports;  public  inspection. 

(a)  In  General.  Each  recipient  govem- 
mmt  which  has  received  payments  shall 
publish  each  report  filed  with  the  Direc¬ 
tor  pursuant  to  8  52.10(d)  of  this  part  in 
a  newspaper  of  graeral  circulatlmi  within 
the  jurisdiction  of  such  govemmait. 

(b)  Permissible  newspapers.  A  news¬ 
paper  is  appri^riate  for  purposes  of 
paragraph  (a)  of  this  section  if  it  con¬ 
forms  with  the  newspaper  publication  re¬ 
quirements  for  general  revenue  sharing 
reports  pursuant  to  the  State  and  Local 
Fiscal  Assistance  Act  of  1972,  Pub.  L.  92- 
512. 

(c)  Legal  notice  rules  are  inapplicable. 
Ihe  publication  requirement  in  para¬ 
graph  (a)  this  section  does  not  re¬ 
quire  the  publication  of  r^rts  as  a  legal 
notice.  A  recipient  government  may  pub¬ 
lish  r^xirts  without  regard  to  State  or 
local  statutory  requirements  for  the  pub¬ 
lication  of  legsd  notices. 

(d)  Exception  to  the  publication  re¬ 
quirement.  The  newspaper  publication 
requirement  in  paragraph  (a)  of  this  sec¬ 
tion  shall  not  apply  whenever  the  cost 
of  publishing  a  report  exceeds  10  per¬ 
cent  of  the  total  amount  of  payments  re¬ 
ceived  by  such  ^vemment  during  the 
period  covered  by  such  report.  Also,  the 
Director  may  waive  the  publication  re- 
qulronent  upon  the  rec^t  of  a  notor¬ 
ized  written  assurance,  signed  by  the 
chief  executive  officer  of  the  recipient 
government,  which  states  that  an  alter¬ 
native  means  of  publicizing  the  report  is 
more  appropriate  to  Inform  residents  of 
the  affected  community  of  the  contents 
of  the  reports.  The  assurance  must  be 
accompanied  by  a  statement  of  the  alter¬ 
native  means  which  will  be  used  to  pub¬ 
licize  the  report. 

§  52.12  Special  reports. 

(a)  In  general.  Each  State  and  local 
government  which  receives  a  payment 
shall  report  to  the  I^irector,  in  accord¬ 
ance  with  paragraph  (b)  of  this  section, 
any  Increase  or  decrease  in  any  tax  rate 
which  it  Imposes  and  any  substantial 
(five  percent  or  more  mi  an  annualized 
basis)  reduction  in  the  number  of  in- 
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divlduals  It  employs  (excluding  part- 
time.  seasonal  and  dected  officials)  or  In 
services  (five  percent  or  more  on  an  an¬ 
nualized  basis  of  the  total  operating  bud¬ 
get  allocated  to  providing  services)  which 
such  State  or  local  govemmwit  provides 
during  each  calendar  quarter  in  which  a 
payment  is  received.  Each  State  whl<^ 
receives  a  payment  shall  report  to  the 
Director  any  decrease  in  the  amoimt  of 
intergovernmental  transfers  it  jMovides 
to  the  local  governments  within  its 
boundaries  as  compared  to  the  amount  of 
intergovernmental  transfers  provided 
during  the  twelve-month  period  which 
fairipri  Jime  30,  1976,  together  with  an 
explanation  of  the  reasons  for  stich  de¬ 
crease. 

(b)  Time  limitation:  form.  The  re- 
p<ut8  required  in  paragraph  (a)  of  this 
section  be  made  as  soon  as  It  la 
practical  and,  in  any  case,  not  more  than 
six  months  after  the  date  on  which  the 
decision  to  impose  such  tax  rate  increase 
or  decrease,  such  reduction  in  employ¬ 
ment  or  services,  or  such  decrease  in  in¬ 
tergovernmental  transfers  is  made  pub¬ 
lic.  The  reports  shall  be  made  on  a  form 
provided,  and  in  a  manner  to  be  pre¬ 
scribed  by  the  Director. 

Subpart  C — Computation  and  Allocation 
Adjustments 

§  52.20  Reservation  of  pa^vnenu  and  ad- 
jostments. 

(a)  Reservation  of  funds.  In  order  to 
make  subsequent  adjustments  to  a  pay¬ 
ment  which  may  be  authorized  the  Di- 
reotor  will  establish  an  Antirecession  Fis¬ 
cal  Assistance  Adjustment  Reserve  Fund. 
The  Director  will  set  aside  a  percentage 
of  the  funds  appropriated  for  the  pur¬ 
pose  of  mnicing  such  payments  as  in  his 
judgment  is  necessary  to  insure  that 
there  will  be  sufficient  fimds  available  to 
make  all  appropriate  adjustments.  Any 
payments  waived  shall  also  be  set  aside 
into  the  AdjusUnent  Reserve  Fund.  The 
funds  reserved  in  this  manner  will  ac¬ 
cumulate  until  the  Director  orders  dis¬ 
tribution  of  those  fimds  to  recipient  gov¬ 
ernments  in  accordance  with  the  Act. 

(b)  Adfustment  to  future  payments. 
Adjustment  to  paymoits  may  be  effected 
ttuuugh  adjustment  to  subsequent  pay¬ 
ments  unless  this  means  of  adjustment  is 
deemed  impractical  or  impossible  by  the 
IMrector.  In  those  cases,  the  Director  may 
demand  m>aymait  by  the  recipient  gov¬ 
ernment  the  amount  determined  to  be 
in  excess.  Such  excess  payments  shall  be 
promptly  repaid  on  demand  in  the 
manner  specified  by  the  Director. 

(c)  Minimum  adjustment.  No  adjust¬ 
ment  of  any  kind  of  less  than  $100  per 
quarter  shall  be  made  if  in  the  judgment 
of  the  Director  such  adjustment  will  be 
burdensome,  costly  or  impractical. 

S  52.21  Unemployinent  rate  data. 

(a)  State  and  identifiable  local  gov¬ 
ernment  unemployment  rate.  The  un¬ 
employment  rate  used  to  determine 
quarterly  allocations  for  State  and 
identiflable  local  governments,  and  ad¬ 
justments  thereto  payable  under  this 
part,  win  be  the  unemployment  rate  as 
determined  by  the  Secretary  of  Labor  and 


reported  to  the  Director  for  the  appro¬ 
priate  calendar  quarter. 

<b)  Other  than  identifiable  local  gov¬ 
ernment  unemployment  rate  data.  The 
unemployment  rate  used  to  determine 
quarterly  allocations  for  other  than 
identifiable  local  governments  shall  be 
the  unemployment  rate  of  the  State  ad¬ 
justed  by  excluding  considmition  of  un- 
onployment  and  of  the  labor  force  within 
identifiable  local  governments,  other 
than  coimty  governments,  within  the 
jurisdiction  of  that  State,  as  such  data 
is  determined  by  the  Secretary  of  Labor 
and  reported  to  the  Director.  For  pur¬ 
poses  of  intra-State  allocations  only,  the 
use  of  other  data,  including  coimty  or 
balance-of -county  data,  is  authorized  in 
any  calendar  quarter  for  which  the  Sec¬ 
retary  of  Labor  certifies  a  better  unem¬ 
ployment  rate  to  the  Director  for  one  (or 
more)  other  than  identifiable  govern¬ 
ment  in  a  State.  The  use  of  other  data 
may  also  be  authorized  for  purposes  of 
Intra-State  allocations  pursuant  to  an 
optional  State  allocation  plan  submitted 
under  subpart  D  of  this  part. 

§  52.22  Revenue  sharing  amount. 

(a)  State  revenue  sharing  amount. 
The  State  revenue  sharing  amount  is  the 
amount  of  each  State’s  final  allocation 
of  revenue  sharing  funds  as  d^rmined 
by  the  Director  for  the  one  year  period 
beginning  on  July  1.  1975  (Entitlement 
Period  Six)  pursuant  to  section  107  of  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  (Title  I.  Pub.  L.  92-512). 

(b)  Identifiable  local  government  rev¬ 
enue  sharing  amount.  The  local  revenue 
sharing  amount  for  Identifiable  local 
governments  is  the  amoimt  of  such  local 
governments*  final  allocation  of  revenue 
sharing  funds  as  determined  by  the  Di¬ 
rector  fm*  the  one  year  period  beginning 
on  July  1. 1975  (Entitlement  Period  Six) , 
pursuant  to  section  108  of  the  State  and 
Local  Fiscal  Assistance  Act  of  1972  (Title 
I.  Pub.  L.  92-512). 

(c)  Other  than  identifiable  local  gov¬ 

ernment  revenue  sharing  amount.  Tlie 
local  revenue  sharing  amount  for  other 
thaii  identifiable  local  governments  for 
piuposes  of  the  national  allocation  each 
calendar  quarter  to  sudi  local  govern¬ 
ments  is  the  sum  of  the  final  allocation  of 
revenue  sharing  funds  for  an  local  gov¬ 
ernments  in  a  State  for  the  one  year  pe¬ 
riod  beginning  on  July  1,  1975,  (Entitle¬ 
ment  Period  Six)  as  determined  by  the 
Director,  pursuant  to  section  108  of  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972,  (Title  I,  Pub.  L.  92-512),  adjusted 
by  excluding  an  amount  equal  to  the  sum 
of  the  local  revenue  sharing  amounts  of 
identifiable  local  governments  within  the 
jiuisdiction  of  that  State.  The  local  rev¬ 
alue  sharing  amount  for  individual  other 
than  Identifiable  local  governments  for 
purposes  of  intra-State  allocations  is  the 
amount  of  each  such  government’s  final 
allocation  of  revenue  sharing  funds  as 
determined  by  the  Director  for  the  one 
year  period  beginning  on  July  1,  1975 
(Entitlement  Period  Six)  pursuant  to 
secticm  108  of  the  State  and  Local  Fiscal 
Assistance  Act  of  1972  (Title  I,  Pub.  L. 
92-512).  * 


§  52.23  Financing  Data{  Verification  of 
Data. 

(a)  Closing  unemployment  rate  data. 
Except  as  provided  in  paragrai^  (c) 
and  (d)  of  this  section,  the  unemploy¬ 
ment  rate  data  reported  by  the  Secretary 
of  Labor  to  the  Director  will  be  dosed 
and  final  as  of  the  date  payments  are 
made  to  recipient  governments  each  cal¬ 
endar  quarter. 

(b)  Closing  revenue  sharing  amount 
data.  Except  as  provided  in  paragrsqjhs 

(c)  and  (d)  of  this  section,  the  Director’s 
determination  of  a  recipient  govern¬ 
ment’s  revenue  sharing  amount  will  be 
closed  and  final  as  of  the  date  payments 
are  made  each  calendar  quarter. 

(c)  Time  limitation  for  data  verifica¬ 
tion.  A  government  may  file  a  request  for 
data  verification  with  the  Office  of  Rev¬ 
enue  Sharing  on  the  groimds  that  a 
processing  error  (such  as  a  typographical 
or  computer  programming  mistake)  was 
made  in  the  unemployment  rate  data  or 
the  revenue  sharing  amount  data  used 
for  Its  quarterly  allocation,  provided  such 
data  verification  request  is  received  by 
the  Director  within  21  days  from  the 
date  a  payment  is  made  to  the  recipient 
government  for  such  calendar  quarter. 
Nothing  In  this  section  shall  effect  the 
entitlonent  of  governments  under  the 
State  and  Local  Fiscal  Assistance  Act  of 
1972  (Title  I.  Pub.  L.  92-512). 

(d)  Adjustments  due  to  governmental 
reorganizations,  etc.  Adjustments  to 
payments  due  to  governmental  reorgani¬ 
zations,  annexations,  boundary  altera- 
ti(ms,  etc.,  may  be  made  for  the  calendar 
quarter  during  the  calendar  quarter  in 
which  the  revenue  sharing  amount,  as 
defined  In  S  52.22  of  this  part,  is  changed 
by  the  Director  to  reflect  such  govern¬ 
mental  reor^nlzatlons.  etc.  Such  adjust¬ 
ment  to  payments  may  be  made  only 
upon  the  Director’s  determination  that 
it  Is  practicable  and  exceeds  $100  in  a 
calendar  quarter. 

§  52.24  Terminatioii  of  eligibility. 

(a)  National  termination  of  payments. 
Notwithstanding  the  existence  of  higher 
State  or  local  rates  of  unemployment,  or 
the  existence  of  State  or  Local  excess  un¬ 
employment  percentages,  payments  will 
not  be  made  in  any  calendar  quarter  If — 

(1)  the  average  rate  of  national  un¬ 
employment  during  the  most  recent  cal¬ 
endar  quarto*  which  ended  three  months 
before  the  beginning  of  such  calendar 
quarter  did  not  exceed  six  percent,  or 

(2)  the  rate  ot  national  unemployment 
for  the  last  month  of  the  most  recent 
calendar  quarter  which  ended  three 
months  before  the  beginning  of  such  cal¬ 
endar  quarter  did  not  exceed  six  percent. 

(b)  State  and  local  government  ter¬ 
mination  of  payments.  Notwithstanding 
the  existence  of  a  rate  of  national  unem¬ 
ployment  in  excess  of  six  percent  no 
amount  wUl  be  ptdd  to  any  State  or  local 
government  under  the  Act  or  this  part 
for  any  calendar  quarter  if — 

(1)  the  average  rate  ot  unemployment 
assigned  to  a  State  or  local  government 
in  accordance  with  the  Act  during  the 
most  recent  calendar  quarter  which 
ended  three  months  before  the  beginning 
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of  such  calendar  quarter  was  less  Dum 
4.5  percoit,  or 

(2)  the  rate  of  unemployment  assigned 
to  a  State  or  local  government  in  accord¬ 
ance  with  the  Act  for  the  last  month  of 
the  most  recent  caiendar  quarter  which 
ended  three  months  before  the  beginning 
of  such  calendar  quarter  did  not  exceed 
4.5  percent. 

§  52.25  Minimum  payment. 

If  the  amoimt  of  a  quarterly  allocation 
to  any  local  government  under  the  Act 
is  less  than  $100  in  any  calendar  quarter, 
then  no  amount  shall  be  allocated  for 
such  local  government  for  that  period 
and  such  funds  will  be  reallocated  to 
recipient  governments  within  that  quar¬ 
ter  pursuant  to  the  Act. 

§  52.26  Waiver  of  payments;  nondeliv¬ 
ery  of  checks. 

(a)  Waiver.  Any  recipient  government 
may  waive  a  payment  provided  the  chief 
executive  officer  notifies  the  Director  in 
writing  of  its  intention  to  waive  and  re¬ 
turns  the  payment  to  the  Director.  The 
waiver  shall  be  accomapnied  by  a  resolu¬ 
tion  requesting  the  waiver  by  the  gov¬ 
erning  body  of  such  government.  A 
waiver  of  payments  shall  be  effective 
imtil  reveled  by  the  recipient  govern¬ 
ment  and  another  statement  of  assxir- 
ances  is  filed  with  the  Director  pursuant 
to  §  52.10  of  this  part.  ' 

(b)  Nondelivery.  Payments  which  are 
returned  by  the  U.S.  Postal  Service  to  the 
Office  of  Revenue  Sharing  as  being  non¬ 
deliverable  because  of  incorrect  address 
information  or  which  are  unclaimed  for 
any  reason,  shall  be  retained  by  tte  IM- 
rector  until  he  determines  the  payments 
should  be  paid  to  recipient  governments 
in  accordance  with  the  Act. 

(c)  New  units  of  local  government.  A 
unit  of  local  government  which  came 
into  existence  during  a  calendar  quarter 
in  which  pasnnents  are  made  shsdl  first 
be  digible  for  a  payment  in  the  next 
succeeding  calendar  quarter,  provided 
such  local  government  files  a  statement 
of  assurances,  in  accordance  with  S  52.10 
of  this  part,  and  otherwise  qualified  for 
payments.  If  such  unit  of  local  govern¬ 
ment  is  a  successor  government,  it  shall 
be  eligible  to  receive  the  payment  of  the 
local  governments  to  which  it  succeeded 
in  accordance  with  the  conditions  of  the 
succession.  The  Director  may  determine 
a  revalue  sharing  amoimt  for  such  gov¬ 
ernment  based  on  the  data  available  for 
Entitlement  Period  Six,  July  1,  1975 
through  June  30.  1976. 

(d)  Dissolution  of  units  of  local  gov¬ 
ernment.  A  unit  of  local  government 
which  dissolved,  was  absorbed  or  ceased 
to  exist  during  a  calendar  quarter  in 
which  a  payment  is  received  may  ex¬ 
pend  such  payments  to  maintain  basic 
services,  provided,  (1)  the  recipient  gov¬ 
ernment  is  in  the  process  of  winding  up 
its  governmental  affairs  and  (2)  con¬ 
tinues  to  provide  basic  services  durtaig 
this  winding  up  period.  When  these  two 
conditions  arc  not  met  by  a  recipient 
government,  these  payments  must  be 
transferred  to  the  successor  local  gov¬ 
ernment  with  capacity  to  accept  and  use 


such  payoaents.  If  the  recipient  does  not 
know  the  identity  of  sucA  soccessor 
government,  the  paymoitB  must  be 
tamed  to  ttie  Director. 

Subpait  D — Optional  Allocation  Plan 
§  52.30  Purpose. 

Each  State  may  file  an  (^tional  al¬ 
location  i^an  with  the  Director  to  deter¬ 
mine  the  amount  to  be  allocated  to  other 
than  identifiable  local  governments  with¬ 
in  the  jurisdiction  of  such  State.  The 
purpose  of  the  plan  is  to  permit  States 
to  determine  the  allocation  of  payments 
among  local  governments  other  than 
identifiable  local  governments  in  the 
State.  A  local  government  may  re¬ 
ceive  payments  under  a  State  plan  only 
if  the  plan  is  approved  by  the  Director. 

§  52.31  Time  for  submitting  plan;  pre¬ 
requisites. 

(a)  Due  date.  A  State  may  submit  an 
optional  allocation  plan  at  wy  time 
within  30  days  of  the  date  these  interim 

^regulations  are  published  in  the  Fkd- 
‘  EBAL  Register.  Plans  will  not  be  accepted 
for  review  by  the  Director  later  than  30 
days  after  such  date. 

(b)  State  approval.  The  Governor  of 
each  State  may  submit  a  plan  to  the 
Director  without  the  approval  of  the 
State  legislature  only  if  that  State  legis¬ 
lature  is  not  scheduled  to  meet  in  reg¬ 
ular  session  within  three  months  after 
the  effective  date  of  the  Act.  Such  plan 
must  be  in  writing  and  bear  the  signa¬ 
ture  of  the  Governor. 

§  52.32  Requirements  for  plans. 

(a)  Consultation  with  local  offUAal*. 
A  State  piasx  must  be  developed  in  con¬ 
sultation  with  the  chief  elected  official 
or  the  chief  executive  officer  of  those 
local  governments  receiving  payments 
linger  the  State  plan  which,  in  the  Gov¬ 
ernor’s  reasonable  discretion,  are  repre¬ 
sentative  ot  such  local  governments. 
However,  the  approval  local  govern¬ 
ment  officials  is  not  required  in  order  for 
a  plan  to  be  submitted  to  the  Director. 
The  plan  must  contain  a  certificatiem  by 
the  Governor  of  c<Mnpliance  with  this 
consultation  requirement. 

(b)  Allocation  formula  criteria.  A  State 
plan  must  set  forth  an  allocation  fmmula 
to  be  used  by  the  Director  to  allocate 
payments  among  the  other  than  Identi¬ 
fiable  governments  within  a  State  utiliz¬ 
ing  criteria  consistent  with  the  following 
formula:  The  allocation  for  an  other 
than  identifiable  local  government  shall 
be  the  local  excess  unemployment  per¬ 
centage  of  the  government  multiplied  by 
the  revenue  sharing  amount  of  Uie  gov¬ 
ernment.  This  product  must  be  divided  by 
the  sum  of  such  products  for  an  other 
than  idoitifiable  local  governments  in 
the  State.  This  result  is  multiplied  by 
the  total  amount  set  aside  for  payments 
to  an  other  than  identifiable  govoU- 
moits  in  the  State.  The  local  excess  un- 
emplosrment  rate  percentage  is  equal  to 
the  difference  resulting  fnxn  the  sub¬ 
traction  of  4.5  percentage  points  from 
the  imemployment  rate  assl^ed  to  each 
local  government  in  the  State  plan,  but 
shaU  not  be  less  than  zero.  The  aUocation 


formula  criteria  must  be  specified  in  a 
State’s  ifian  to  a  level  of  detaU  sufficient 
to  enaUe  the  Director  to  determine 
whether  such  criteria  is  in  compliance 
wttii  this  part. 

(c)  Unemployment  rates.  A.  State  vlan 
must  utilize  the  best  available  local  gov- 
emmoit  unemployment  rate  data,  devel¬ 
oped  in  a  manner  consistent  with  the 
methodedogy  used  by  the  United  States 
Dawxtment  of  Labor,  Bureau  of  Labor 
Statistics,  to  detomlne  local  government 
unemplo^ent  rates  under  S  203(c)  of 
the  Act.  If  no  consistent  unemployment 
rate  data  is  available,  the  plan  may  as¬ 
sign  to  a  local  govemmoit  the  unem¬ 
ployment  rate  of  the  smallest  unit  of 
government  in  which  such  government 
is  located  for  which  an  unonployment 
rate  is  available,  developed  in  a  manner 
consistent  with  Bureau  ot  Labor  Statis¬ 
tics  methodology.  Except  as  provided  in 
this  paragraph,  a  State  plan  must  utilize 
the  unemployment  rate  data  certified  by 
the  Secretary  of  Labor  and  reported  to 
the  Director.  A  State  plan  may  use  a  dif¬ 
ferent  unemployment  rate  for  a  local 
government  that  is  located  in  a  county 
for  which  the  Secretary  of  Labor  has  cer- 
tified^and  reported  to  the  Director  a 
county  or  balance-of -county  rate  if  such 
rate  is  the  best  available  calculated  in  a 
manner  consistent  with  the  Bureau  of 
Labor  Statistics  methodology  by  the 
State  Employment  Security  Agency.  The 
State  Employment  Security  Agency 
be  responsible  for  determining  wi^ch 
rates  have  been  certified  by  the  Secretary 
of  Labor  and  reportol  to  the  Director. 
An  unemployment  rate  data  used  in 
a  State  plan  other  than  data  certified 
by  the  Secretary  of  Labor  must  be  cer¬ 
tified  by  the  State  Emplojrment  Security 
Agency  to  be  in  accordance  with  Bu¬ 
reau  of  Labor  Statistics  methodology, 
'nie  data  certified  by  the  State  Employ¬ 
ment  Security  Agency  wiU  be  accepted 
by  the  Director,  unless  a  processing  error 
is  discovered  prior  to  a  payment.  Fur¬ 
ther,  such  State  plan  shaU  specify  for 
those  individual  units  of  governments 
for  which  a  specific  rate  is  assigned,  and 
for  the  balance  of  the  local  governments 
in  the  State  (if  appUcable) ,  the  average 
rate  of  unemployment  during  the  most 
recent  calendar  quarter  which  ended 
three  months  before  the  begtonlng  of 
such  calendar  quarter,  and  the  rate  of 
unemployment  for  the  last  month  of 
the  most  recent  calendar  quarter  which 
ended  three  memths  before  the  begin¬ 
ning  of  such  calendar  quarter. 

(d)  Eligibility.  An  optional  State  allo¬ 
cation  plan  shall  not  alter  defhiitions  or 
eligibility  of  a  unit  local  government 
to  receive  payments  under  the  Act  and 
this  part. 

§  52.33  Aiq>roval  by  the  Director. 

Hie  Director  shall  make  an  initial 
determination  wfaetiier  an  allocation 
plan  meets  the  requirements  of  the  Act 
and  this  part  wltiiin  SO  days  after  he 
receives  an  allocation  plan  containing 
an  information  necessary  to  evaluate 
such  plan.  A  plan  may  not  be  finally  dls> 
tqiproved  by  the  Director,  in  whole  at 
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In  part,  without  first  affording  the  State 
or  local  governments  for  which  a  specific 
unemployment  rate  is  assigned  in  a  plan, 
reasonable  notice  and  an  opportunity 
for  a  hearing  in  accordance  with  sub¬ 
part  H  of  this  part.  There  shall  be  not 
more  than  one  administrative  hearing 
for  each  State  plan.  An  initial  determi¬ 
nation  by  Uie  Director  shall  be  consid¬ 
ered  final  if  an  administrative  hearing 
is  not  reqiiested  by  a  State  or  a  local 
government  with  standing  within  30 
days  of  receipt  of  notice  of  such  initial 
determination. 

§  52.S4  Allocations  deferred  pending 
plan  approval. 

No  quarterly  allocations  will  be  made 
to  any  other  than  identifiable  govern¬ 
ments  in  a  State  which  has  submitted 
a  plan  pending  either  approval  of  such 
plan  by  the  Director  or,  if  the  plan  is 
Initially  disapproved,  the  outcome  of  the 
administrative  hearing  to  determine 
whether  such  plan  complies  with  the  Act 
and  this  part.  Payments  during  the 
pendency  of  this  administrative  process 
would  be  impracticable  and  unreason¬ 
able  since  adjustments  to  the  payments 
of  all  or  most  other  than  identifiable 
governments  in  the  State  would  likely 
be  necessary  if  a  plan  is  subsequently 
approved. 

§  52.35  Updating  unemployment  rates. 

The  governor  of  each  State  submitting 
an  optional  State  allocation  plan  that 
is  approved  by  the  Director  must  submit 
updated  unemployment  rates  developed 
In  accordance  with  §  62.32(c)  of  this 
strispart,  certified  by  the  State  Employ¬ 
ment  Seemity  Agency,  for  each  milt  of 
local  government  receiving  payments 
under  the  State  plan.  Tliese  certified 
updated  imemployment  rates  must  be 
submitted  to  the  Director  at  least  21 
days  prior  to  the  beginning  of  each  cal¬ 
endar  quarter  in  which  pairments  are 
made,  in  such  form  and  manner  as  the 
Director  may  prescribe.  The  State  Em¬ 
ployment  Security  Agency  certification 
shall  certify  that  the  data  is  developed 
in  accordance  with  the  Bureau  of  Labor 
Statistics  methodology.  The  effective¬ 
ness  of  a  plan  will  be  suspended  for  any 
calendar  quarter  in  which  updated  un¬ 
employment  data  is  not  received  in  ac¬ 
cordance  with  this  sectiem.  For  a  quarter 
In  which  a  plan  is  suspended,  the  unem¬ 
ployment  rate  for  other  than  identifiable 
governments  in  the  State  shall  be  deter¬ 
mined  pursuant  to  S  52.21  (b)  of  this 
part. 

Subpart  E — Expenditure  Prohibitions  and 
Restrictions 

§  52.40  Permissible  expenditures. 

(a)  In  General.  Each  State  or  unit  of 
local  government  must  use  its  payments 
to  maintain  basic  s^rlees  which  have 
been  customarily  provided  to  persons  in 
that  State  at  in  the  area  under  the  juris¬ 
diction  of  that  local  government,  as  the 
case  may  be.  Paynoents  should  be  used 
for  the  maintenance  of  levels  of  public 
employment  and  of  basic  services  within 
the  following  governmental  expenditiu'e 
categories:  Education,  Highways,  Public 


Welfare,  Heaiih  and  Hospitals,  Police 
and  Corrections,  Fire  Protection,  Sewer¬ 
age  and  Sanitation.  Natural  Resources. 
Housing  and  Urban  Renewal,  Tranmior- 
tation.  Libraries.  Financial  Administra¬ 
tion,  General  Administration,  General 
Public  Buildings,  Interest  on  General 
Debt,  and  Parks  and  Recreation.  Pay¬ 
ments  may  not  be  used  to  Initiate  basic 
services  not  provided  during  its  last  two 
fiscal  years  (current  tmd  preceding  fiscal 
years) .  . 

(b)  Acquisition  of  supplies,  materials-, 
and  construction.  State  and  local  govern¬ 
ments  may  use  payments  for  the  acquisi¬ 
tion  of  supplies  and  materials  only  to  the 
extent  that  such  expenditures  are  inci¬ 
dental  and  necessary  to  the  continued 
provision  of  a  basic  service.  For  example, 
the  purchase  of  suimlies  and  uniforms 
may  be  incidental  to  the  employment  of 
police  officers.  The  expenditure  of  pay¬ 
ments  for  construction  shall  be  limited  to 
structural  repairs  or  renovations  and  is 
permissible  <mly  when  necessary  for  the 
maintenance  of  a  basioservice. 

§  52.41  Wage  rates  and  labor  standards. 

(a)  Construction  laborera  and  me¬ 
chanics.  Ail  laborers  and  mechanics  em¬ 
ployed  by  contractors  on  all  construc¬ 
tion,  alteration  and  repair  projects  in¬ 
cluding  painting  and  decorating  costing 
in  excess  of  $2000  and  funded  in  whole  or 
in  part  with  pasnnents  under  the  Act 
shall  be  paid  wages  at  rates  not  less  than 
those  prevailing  on  projects  of  a  char¬ 
acter  similar  to  the  contract  work  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davls- 
Bacon  Act  (40  U.S.C.  276a.  276ar-5)  and 
are  covered  by  labor  standards  specified 
by  the  Secretary  of  Labor  pursuant  to 
29  CFR  Parts  1,  3,  5,  and  7.  The  Secre¬ 
tary  of  Labor  shall  have,  with  respect  to 
such  labor  standards,  the  authority  and 
functions  set  forth  in  Reorganization 
Plan  No.  14  of  1950  (15  PR  3176)  and 
section  2  of  the  Act  of  June  13,  1934,  as 
amended  (40  U.S.C.  276c) . 

(b)  Requests  for  wage  determinations. 
In  situations  where  the  Davis-Bacon  Act 
standards  are  applicable  in  accordance 
with  paragraph  (a)  of  this  section,  the 
recipient  government  must  ascertain  the 
U.S.  Department  of  Labor  wage  rate  de¬ 
termination  for  each  Intended  construc¬ 
tion  project  and  insure  that  the  wage 
rates  and  the  contract  clauses  required 
by  29  CFR  5.5  and  49  CFR  6a.3  are  in¬ 
corporated  in  the  contract  specifications. 
The  recipient  government  m^t  also  sat¬ 
isfy  itself  that  the  bidder  is  aware  of  his 
labor  standard  responsibilities  under  the 
Davis-Bacon  Act.  Wage  rate  determina¬ 
tions  may  be  obtained  by  filing  a  stand¬ 
ard  Form  308  with  the  Employment 
Standards  Administration  of  the  appli¬ 
cable  regional  office  of  the  United  States 
Department  of  Labor  at  least  30  days  be¬ 
fore  the  invitation  for  bids,  or  in  the  case 
of  construction  projects  covered  by  gen¬ 
eral  wage  rate  determinations,  the  ap¬ 
propriate  wage  rate  may  be  obtained 
from  the  Federal  Register. 

(c)  Access  to  sources  of  information. 
Each  recipient  government  shall  permit 
access  by  authorized  representatives  of 


the*  Director,  the  Secretary  of  Labor,  the 
Comptroller  General,  and  Department  of 
Justice  during  normal  business  hours 
to  its  facilities,  books,  records,  accoxmts, 
personnel,  and  other  sources  of  infor¬ 
mation  as  may  be  relevant  to'-a  deter¬ 
mination  (tf  whether  the  recipient  gov¬ 
ernment  is  complying  with  this  section. 
Where  any  information  required  of  a 
recipient  government  is  in  the  exclusive 
possession  of  any  other  agency,-  institu¬ 
tion,  or  person,  and  such  agency,  Instl- 
tutiem,  or  person,  fails  or  refuses  to  fur¬ 
nish  such  information,  the  recipient  gov¬ 
ernment  shall  so  certify  in  its  report  and 
shall  set  forth  what  efforts  it  has  made 
to  obtain  the  information. 

(d)  Compliance  reports.  Each  recipi¬ 
ent  government  shall  keep  such  records 
and  submit  on  request  of  the  Director 
timely,  complete  and  accurate  compli¬ 
ance  reports  at  such  times,  in  such  form, 
and  containing  such  information,  as  the 
Director  may  determine  to  be  necessary 
or  useful  to  ascertain  whether  the  recipi¬ 
ent  government  has  complied  or  is  com¬ 
plying  with  this  section. 

§  52.42  Applicability  of  State  and  bn'al 
law. 

Each  State  or  unit  of  local  government 
must  spend  payments  received  under  the 
Act  in  accordance  with  the  State  and 
local  laws  and  procedures  applicable  to 
the  expenditure  of  its  own  revenues. 

§  52.43  Expenditure  time  limitation. 

Each  State  or  unit  of  local  government 
must  appropriate  or  Obligate  payments 
received  under  the  Act  before  the  end  of 
the  six-month  period  which  begins  the 
day-following  receipt  of  a  payment. 

§  52.44  Applicability  of  other  Federal 
laws. 

Except  as  otherwise  provided  in  the 
Act  or  this  part,  payments  under  the 
Act  are  not  subject  to  Federal  civil  laws 
applicable  only  to  Federally  assisted  pro¬ 
grams  or  to  Federal  grants,  loans  or  con¬ 
tracts.  The  Criminal  Code  of  the  United 
States  (title  18.  UJ3.  Code)  shall  be  ap¬ 
plicable  to  all  criminal  offenses  rdating 
to  the  expenditure,  accounting  or  report¬ 
ing  of  payments  by  a  recipient  govern¬ 
ment  receiving  such  payments  under  the 
Act  or  this  part. 

§  52.45  Interest  bearing  accounts. 

Recipient  governments  may  deposit 
their  payments  in  interest  bearing  ac¬ 
counts.  Where  payments  are  held  in  an 
interest  bearing  accoimt,  the  interest 
earned  on  those  funds  is  subject  to  the 
expenditure  restrictions  and  prohibitions 
of  the  Act  and  this  part. 

Subpart  F — Nondiscrimination  in  Funded 
Programs 

§  52.60  Purpose. 

The  piupose  of  this  subpart  is  to  im¬ 
plement  section  207  of  the  Act  which 
provides  that  no  person  in  the  United 
States  shall  on  the  ground  of  race,  re¬ 
ligion,  color,  national  origin  or  sex  be 
excluded  from  participation  in.  be  denied 
the  benefits  of,  or  be  subjected  to  dis¬ 
crimination  tmder  any  program  or  ac- 


FEDERAL  REGISTER.  VOL  41,  NO.  19R — TUESDAY,  OCTOBER  12,  1974 


J 


tivity  funded  in  whole  or  in  part  with 
payments  made  available  under  the  Act. 

§  52.61  Definitions. 

Unless  the  context  requires  otherwise, 
as  used  in  this  subpart,  the  term: 

(a)  “Facility”  includes  all  or  any  part 
of  structures,  equipment,  or  other  real 
or  personal  property  or  interests  therein. 

(b)  “Funded”  means  that  payments 
have  been  made  available  for  expenditure 
in  a  designated  program  or  activity 
through  action  of  the  appropriate  gov¬ 
erning  body. 

(c)  “Program  or  activity”  means  any 
function  conducted  by  an  identifiable 
administrative  unit  of  the  recipient  gov¬ 
ernment.  or  by  any  other  unit  of  govern¬ 
ment  or  private  contractor  receiving  pay¬ 
ments  from  the  recipient  government. 

§  52.62  Discrimination  prohibited. 

(a)  In  General.  No  person  in  the  United 
States  shall  on  the  ground  of  race, 
religion,  color,  national  origin,  or  sex  be 
excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to  dis¬ 
crimination  under  any  program  or 
activity  fxmded  in  whole  or  in  part  with 
payments  made  available  pursuant  to  the 
Act. 

(b)  Specific  discriniinatory  actions 
prohibited.  (1)  A  recipient  government 
shall  not,  under  any  program  or  activity 
to  which  the  regulations  of  this  subpait 
apply,  directly  or  through  contractual 
or  other  arrangements  on  the  grounds 
of  race,  religion,  color,  national  origin, 
or  sex: 

(1)  Deny  any  service  or  other  benefit 
provided. 

(ii)  Provide  any  service  or  other  bene¬ 
fit  which  is  different,  or  is  provided  in  a 
different  form  from  that  provided  to 
others. 

(ill)  Subject  any  person  to  segregated 
or  separate  treatment  in  any  facility  or 
in  any  matter  or  process  related  to  re¬ 
ceipt  of  any  service  or  benefit. 

(iv)  Restrict  in  any  way  the  enjoy¬ 
ment  of  any  advantage  or  privilege  en¬ 
joyed  by  others  receiving  any  service  or 
benefit. 

(V)  Treat  an  individual  differently 
from  others  in  determining  whether  the 
individual  satisfies  any  admission,  en¬ 
rollment,  eligibility,  membership,  or 
other  requirement  or  condition  which 
individuals  must  meet  in  order  to  be  pro¬ 
vided  any  service  or  other  benefit. 

(Vi)  Deny  any  person  an  opportunity 
to  participate  in  a  program  or  activity  as 
an  employee. 

(vii)  Deny 'any  person  an  equal  op¬ 
portunity  to  participate  as  appointed 
members  of  planning  or  advisory  bodies 
in  connection  with  the  disposition  of 
entitlemrat  fimds. 

(2)  A  recipient  government  may  not 
utilize  criteria  or  methods  of  administra¬ 
tion  which  have  the  effect  of: 

(i)  Subjecting  individuals  to  discrimi¬ 
nation  on  the  basis  of  race,  religion, 
color,  national  origin,  or  sex. 

(ii)  Perpetuating  the  results  of  past 
discriminatory  practices. 

(ill)  Defeating  or  substantially  Im¬ 
pairing  accomplishment  of  the  objectives 
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of  the  program  or  activity  with  re6];}ect 
to  individuals  of  a  particular  race, 
religion,  color,  national  origin,  or  sex. 

(3)  A  recipient  government  may  not, 
with  respect  to  any  program  or  activity 
to  which  this  subpart  applies,  make  se¬ 
lections  of  site  or  location  of  faciliti:s 
which  have  the  effect  of  excluding  in- 
^vlduals  from  such  facilities,  denying 
individuals  the  benefits  of  such  facilities, 
or  subjecting  Individuals  using  the  fa¬ 
cilities  to  discrimination  on  the  groimds 
of  race,  religion,  color,  national  origin 
or  sex. 

(4)  Recipient  governments  are  en¬ 
couraged  to  take  voluntary  affirmative 
action  in  employment,  services  and  fa¬ 
cilities  in  order  to  overcome  the  effects 
of  prior  adverse  disparate  treatment  of 
persons  on  the  basis  of  race,  color,  sex, 
or  national  origin. 

(5)  The  enumeration  of  specific  forms 
of  (Prohibited  discrimination  in  this 
paragraph  does  not  limit  the  generality 
of  the  prohibition  in  paragraph  (a)  of 
this  section. 

§  52.63  Employment. 

(a)  Employment  practices.  In  any 
program  or  activity  funded  in  whole  or 
in  part  with  payments  a  recipient  gov¬ 
ernment  may  not  (directly  or  indirectly 
through  contractual  or  other  arrange¬ 
ments)  subject  any  individual  to  dis¬ 
crimination  (XI  the  groimds  of  race,  re¬ 
ligion.  color,  national  origin,  or  sex  in  its 
employment  practices.  These  practices 
include  recruitment,  advertising  hiring, 
layoff,  termination,  upgrading  promo¬ 
tion,  demotion,  transfer,  rates  of  pay 
or  (rther  f(x:ms  of  compensation,  use  of 
facilities  and  other  terms  and  conditicxis 
of  employment.  The  provisions  of  this 
subpart  shall  be  interpreted  in  accord¬ 
ance  with  the  prohibitions,  exceptions 
and  court  decisions  interpreting  title 
Vn  of  the  Civil  Rights  Act  of  1964,  as 
amended. 

(b)  Employee  selection  procedures. 
The  Ekiual  Employment  (Opportunity 
Ccxnmission,  in  carrying  out  its  respon¬ 
sibilities  in  ensuring  (Mxnpliance  with 
title  vn  of  the  Civil  Rights  Act  of  1964, 
as  amended,  has  published  Guidelines  on 
Employee  Selection  Procedures  (29  CFR 
1607)  to  assist  in  establishing  and  main¬ 
taining  equal  employment  opportunities. 
Among  other  things,  these  Guidelines 
forbid  the  use  of  employee  selection 
practices,  procedures,  and  devices  (such 
as  tests,  minimum  educational  levels,  and 
the  like)  which  disqualify  a  dispropor- 
ticxiate  number  of  minority  persons  or 
W(xnen  for  employment  whtoh  are  not 
related  to  job  performance.  Recipient 
governments  using  selection  procedures 
which  are  not  in  conformity  with  the 
EEOC  Guidelines  shall,  upon  request  of 
the  Director,  set  forth  the  reasohs  for 
any  such  noiiconformlty  and,  if  neces¬ 
sary,  the  actions  the  recipient  govern¬ 
ment  is  taking  or  will  take  to  assure  that 
its  selection  procedures  are  job  related. 

(c)  Self-evaluation.  Recipient  govern¬ 
ments  are  expected  to  conduct  a  con¬ 
tinuing  program  of  self-evaluation  to 
ascertain  whether  any  of  their  recruit¬ 
ment,  employee  selection,  or  promotional 
policies  (or  lack  thereof)  directly  or  In- 
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directly  have  the  effect  of  denying  e<iual 
employment  opportunities  to  minority 
individuals  or  women. 

(d)  Employment  compliance  reviews. 
Compliance  reviews  of  recipient  govern¬ 
ments  will  be  scheduled  by  the  Director, 
giving  priority  to  afiy  recipient  govern¬ 
ment  program  funded  with  payments 
which  show  a  significant  disparity  be¬ 
tween  the  percentage  of  minority  persons 
or  women  in  the  relevant  labor  pool  and 
the  percentage  of  minority  or  women 
employees  in  the  applicable  programs. 

§  52.64  Sex  discrimination. 

(a)  General.  No  person  shall,  on  tiie 
basis  of  sex,  be  excluded  from  partlcipa- 
ti(m  in.  be  denied  the  benefits  of.  or  be 
subjected  to  discriminaticm  in  recruit¬ 
ment,  hiring,  or  employment,  vdietiier 
full-time  or  part-time,  under  any  pro¬ 
gram  or  activiy  funded  in  whole  or  in 
part  with  payments  under  the  Act. 

(b)  Recruitment  and  advertisement. 

(1)  Recipient  governments  engaged  in 
recruiting  activity  must  recruit  employ¬ 
ees  of  botii  sexes  for  all  jobs. 

(2)  Advertisement  in  newspapers 
and  other  media  for  employment  must 
not  expr^  a  sex  preference:  the  place¬ 
ment  of  an  advertisement  in  columns 
headed  “Male”  or  “Female”  will  be  con¬ 
sidered  to  be  discriminatory. 

(3)  A  recipient  government  shall  not 
recruit  primarily  or  exclusively  from 
sources  which  furnish  as  applicants  imly 
or  predominantiy  members  of  one  sex 
if  such  recruitment  has  the  effect  of  dis¬ 
criminating  on  the  basis  ci  sex. 

(c)  Job  policies  and  practices. 

(1)  Employees  of  both  sexes  shall  have 
an  equal  (^portunlty  to  any  available 
job  that  they  are  qualified  to  perfcnin. 

(2)  Recipient  governments  must  not 
make  any  distinction  based  upon  sex  in 
employment  opportunities,  wages,  hours 
or  other  (xmditions  of  employment.  It 
shall  be  an  ui^wful  employment  prac¬ 
tice  for  an  employer  to  have  a  pension 
or  retirement  plan  which  establishes  dif¬ 
ferent  optional  or  ccxnpulsory  retirement 
ages  based  cm  sex.  It  shall  be  a  violation 
of  this  part  for  an  employer  to  provide 
for;  both  unequal  benefits  and  unequal 
contributions  in  the  areas  of  insurance, 
penslim  or  retirement  plans,  welfare  or 
other  fringe  benefit  programs.  Further 
it  shall  be  a  violation  of  this  part  for  an 
employer  to  provide  for  either  unequal 
benefits  or  imequal  contributions  in  such 
areas  unless  such  unequal  benefits  or  un¬ 
equal  contributi(xis  are  directly  related 
to  actuarial  differences.  Proof  of  such 
actuarial  differences  shall  be  provided  by 
the  recipient  govemmMit  upon  the  re¬ 
quest  of  the  Director.  In  the  areas  of  in¬ 
surance,  pensions,  welfare  programs  and 
other  fringe  benefits,  it  shall  be  an  un¬ 
lawful  employment  practice  for  a  recipi¬ 
ent  government  to  make  available  bene¬ 
fits  for  the  wives  and  families  of  male 
employees  where  the  same  benefits  are 
not  made  available  for  the  husbands  and 
families  of  female  employees;  or  to  make 
available  benefits  for  the  wives  of  male 
employees  which  are  not  made  available 
for  female  employees;  or  to  make  avail¬ 
able  benefits  to  the  husbands  of  female 
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employees,  which  are  not  made  available 
for  male  employees. 

(3)  Any  distinction  between  married 
males  and  married  females  and  any  dis¬ 
tinction  between  unmarried  males  and 
unmarried  females  will  be  considered  to 
be  a  distinction  made  on  the  basis  of  sex. 
Similarly,  a  recipient  government  must 
not  deny  employment  to  women  with 
yoiuig  children  unless  it  has  the  same 
exclusionary  policies  for  men;  or  termi¬ 
nate  an  employee  of  one  sex  in  a  par¬ 
ticular  job  classification  upon  reaching 
a  certain  age  vmless  the  same  rule  is  ap¬ 
plicable  to  persons  of  the  opposite  sex. 

(4)  A  recipient  government  may  not 
refuse  to  hire  men  or  women,  or  deny 
m^  or  women  a  particular  job  because 
there  are  no  separate  restrocuns  or  other 
separate  facilities.  The  recipient  govern¬ 
ment’s  policies  and  practices  must  as¬ 
sure  that  appropriate  facilities  are  avail¬ 
able  fer  use  hr  eadi  of  the  seces. 

(5)  Recipient  governments  may  not 
deny  any  employee  the  right  to  any  job, 
which  the  employee  is  qualified  to  per¬ 
form,  in  reliance  up<m  a  State  ‘^protec- 
tive"  law  that  does  not  apply  equally  to 
both  sexes. 

(6)  A  recipient  government  shall  not: 

(i)  Classify  a  job  as  bebig  for  males 
or  for  females. 

(ii)  Maintain  or  establish  separate 
lines  of  progression,  seniority  lists, 
career  ladders,  tenure  systems,  position 
descriptions  or  job  requir^ents  which 
are  based  on  sex  or  which  classify  per¬ 
sons  <m  the  basis  of  sex. 

(d)  Marital  or  parental  status,  in  any 
program  or  activity  funded  in  whole  or 
in  part  with  payments: 

(1)  Family  status.  A  recipioit  govern¬ 
ment  shall  not  treat  an  employee  or  ap¬ 
plicant  for  employment  differoitly  on 
the  basis  of  sex  in  any  anployment  ac¬ 
tion  or  policy  because  of  the  employee's 
or  applicant’s  marital  status  or  status  as 
a  parent.  Such  action  may  also  not  be 
taken  with  respect  to  pregnancy  unless 
the  recipient  government  can  demon¬ 
strate  that  the  pregnancy  of  the  individ¬ 
ual  concerned  prevents  adequate  job 
performance  by  that  Individual.  In  no 
event  may  a  recipient  government  with 
respect  to  job  policies  and  practices,  have 
a  policy  or  take  an  action  which  benefits 
a  person  because  of  his  or  her  status  as 
head  of  a  household  or  the  principal 
family  wage  earner. 

(2)  Pregnancy  as  a  temporary  dis¬ 
ability.  A  recipient  government  shall 
treat  any  temporary  disability  arising 
frexn  pregnancy,  childbirth,  false  preg¬ 
nancy.  termination  of  pregnancy,  and 
recovery  therefrom  in  the  same  manner 
as  it  treats  any  other  temporary  disability 
for  all  Job  related  pm*poses.  The  term 
"job  related  purposes”  includes  o(Hn- 
mencement,  duration  and  extensions  of 
leave,  payment  of  disability  income,  rein¬ 
statement  or  termination  of  employ¬ 
ment,  reinstatement  pay  rate  and  posi¬ 
tion,  fringe  benefits,  accrual  of  seniority 
or  other  benefit  of  service,  and  promo- 
ti<m. 

(e)  Sex  as  a  bona  fide  occupational 
qualification.  Nothing  in  fheae  regula¬ 
tions  prohibit  the  hiring  of 


ployees  of  (me  sex  if  sex  is  a  bona  fide 
occupatic^l  qualification.  A  bona  fide 
qualification  is  only  allowed  where  there 
is  a  reasonable  factual  basis  to  believe 
that  all,  or  substantially  all,  of  one  sex 
are  unable  to  perform  the  job  in  (jues- 
tion.  Further,  the  burden  of  demonstrat¬ 
ing  that  sex  is  a  bona  fide  occupational 
qualification  for  a  given  job  rests  on  the 
recipient  government. 

§  52.65  Compliance  information  and  re¬ 
ports. 

(a)  Access  to  sources  of  information. 
Each  recipient  government  shall  permit 
access  by  authorized  representatives  of 
the  Director  and  the  Department  of  Jus¬ 
tice  during  normal  business  hours  to 
such  of  its  facilities,  books,  records,  ac¬ 
counts,  personnel,  and  other  sources  of 
Information  as  may  be  relevant  to  a  de¬ 
termination  of  whether  the  recipient 
government  is  (xxnplyins  wltii  this  sob- 
pari.  Where  any  information  required  of 
a  recipient  government  is  in  the  exclu¬ 
sive  possession  of  any  other  agency,  in¬ 
stitution,  or  person,  and  such  agency, 
instituti(m,  or  person  falls  or  reftees  to 
furnish  this  informati(m,  the  recipient 
govmunent  shall  so  specify  in  its  report 
and  shall  set  forth  what  efforts  it  has 
made  to  obtain  the  information. 

(b)  Compliance  reports.  Upon  request 
of  the  Dlrectfx*,  each  recipient  govern¬ 
ment  Shan  keep  such  reccards  and  sub¬ 
mit  to  the  Director  timely,  complete  and 
accurate  compliance  reports  at  such 
times,  in  such  form,  and  containing  such 
information  as  the  Director  may  deter¬ 
mine  to  be  necessary  or  useful  to  ascer¬ 
tain  whether  the  recipient  government 
has  complied  or  is  complying  with  this 
subpart.  Recipient  govemmoits  shaU 
compile  and  make  available  on  request 
racial,  ethnic,  male/female,  and  natKmal 
origin  data  showing  the  extent  to  which 
such  persons  are  or  will  be  beneficiaries 
of  funded  programs  or  activities.  When 
a  primary  recipient  government  extends 
or  wUl  extend  pasrments  under  the  Act 
to  any  other  secondary  recipient,  such 
secondary  recipient  shall  submit  such 
compliance  reports  to  the  primary  re¬ 
cipient  as  may  be  necessary  or  useful  to 
enable  the  primary  recipient  to  carry 
out  its  obligations  as  a  recipient  govern¬ 
ment  under  this  subpart.  Each  recipient 
government  shall  Identify,  on  request, 
any  State  or  local  agency  which  has  been 
l^raUy  authorized  to  monitor  its  civil 
rights  compliance  activities. 

§  52.66  Complaints  and  investigations. 

(a)  Complaints.  Any  person  who  be¬ 
lieves  anyone  has  been  subjected  to  dis¬ 
crimination  prohibited  by  this  subpart, 
may  personally,  or  by  a  representative, 
file  with  the  Director  a  written  state¬ 
ment  setting  forth  the  nattu«  of  the  dis¬ 
crimination  alleged  and  the  facts  upon 
which  the  allegation  is  based.  No  repre¬ 
sentative  of  a  recipient  government  nor 
any  of  its  agencies  shall  intimidate, 
threaten,  coerce,  or  discriminate  against 
any  person  or  class  of  persons  because 
of  testimony,  assistance,  or  participatlcm 
in  an  investigation,  proceeiling  or  hear¬ 
ing  under  this  subpart 


(b)  Investigations.  The  director  shall 
advise  the  chief  executive  officer  of  the 
recipient  government  of  any  c(Mnplaint 
received  piusuant  to  paragraph  (a)  of 
this  section.  If  the  Director  has  reason  to 
believe  that  the  complaint  shows  that  a 
recipient  government *has  failed  to  com¬ 
ply  with  the  provisions  of  this  subpart, 
he  will  cause  a  prompt  investigation  to  be 
made  of  the  program  or  activity  con¬ 
cerned.  Such  investigation  may  be  made, 
if  necessary,  with  the  assistance  of  the 
complainants,  the  recipient  government, 
or  other  Federal  or  State  agencies. 

§  52.67  Compliance  reviews  and  aflinna- 
tive  action. 

(a)  Compliance  reviews.  The  Director 
shall  monit(N:  and  determine  compliance 
of  recipient  governments  with  the  re¬ 
quirements  of  this  subpart  and  of  the 
Act.  Compliance  reviews  will  be  under¬ 
taken  from  time  to  time,  as  appropriate, 
at  the  cfiscretton  of  the  Director. 

(b)  Affirmative  Action.  Any  recipient 
government  which  has  been  determined 
by  the  Director  to  be  in  violation  of  this 
subpart  must  take  reasonable  steps  to 
remove  or  overcome  the  conse<iuences  of 
such  dis(u1mtDation.  The  Director  will, 
upon  a  finding  of  noncompliance,  de¬ 
termine  the  steps  necessary  to  remedy 
the  noncomphance  and  will  determine 
a  timetable  for  implementing  those 
steps. 

§  52.68  Procedure  for  effecting  compli¬ 
ance  with  the  nondiscrimination  re¬ 
quirement. 

(a)  General.  Whenever  the  Director 
determines  that  a  recipient  government 
has  failed  to  comply  with  this  subpart 
he  shall,  within  10  days,  notify  the  chief 
elected  official  of  the  recipient  govern¬ 
ment  of  the  noncompliance  and  shall 
request  the  ofiBcial  to  secure  compliance. 
If  within  30  days  compliance  is  not 
achieved,  the  Director  shall,  within  10 
days  thereafter: 

(1)  Refer  the  matter  to  the  Attorney 
General  of  the  United  States  with  a  rec¬ 
ommendation  that  an  appropriate  civil 
action  be  instituted: 

(2)  Initiate  an  administrative  hearing 
pursuant  to  the  powers  and  functions 
provided  by  title  VI  of  the  Civil  Rights 
Act  of  1964  (42  n.s.c.  2000d) ;  or 

(3)  Take  such  other  action  as  may  be 
provided  by  law. 

(b)  Temporary  suspension  of  pay¬ 
ments.  The  Director  may  suspend  tem¬ 
porarily  any  payment  to  a  recipient  gov¬ 
ernment  30  days  after  such  govertunent 
is  determined  by  the  Director  to  be  in 
noncompliance  with  8  52.62(a)  of  this 
subpart.  Within  this  SO  day  period  a 
State  government  or  local  government 
may  request  an  expedited  preliminary 
hearing  by  an  administrative  law  judge 
in  order  to  determine  whether  it  is  likely 
to  prevail  on  the  merits  on  the  issue  of 
alleged  noncompliance  with  8  52.62(a)  at 
the  full  hearing  imder  paragnmh  (a)  (2) 
of  this  sectl(m.  Pairments  may  not  be  sus¬ 
pended  pending  the  outc(»ne  of  the  ex¬ 
pedited  preliminary  hearing.  A  finding 
under  this  paragraph  tqr  the  administra¬ 
tive  law  judge  in  favor  of  the  State  gov- 
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eminent  or  local  government  shall  pre¬ 
vent  the  suspension  of  fvmds  pending  a 
ruling  on  the  allegations  of  noncompll- 
ance  at  the  fun  hearing  on  the  mertts. 
Procedural  regulations  for  the  expedited 
hearing  will  be  published  prior  to  the 
exercise  of  this  authority  by  the  Director. 

(c)  Administrative  hearing.  An  order 
of  an  administrative  law  Judge  to  with¬ 
hold.  to  repay,  or  to  forfeit  payments  will 
not  become  effective  until: 

(1)  There  has  been  an  express  finding 
on  the  record,  after  notice  and  opportu¬ 
nity  for  hearing  of  a  failure  to  comply 
with  a  requirement  of  this  subpart. 

(2)  At  least  10  days  have  elapsed  from 
the  date  of  the  order  of  the  administra¬ 
tive  law  Judge.  During  this  period  addi¬ 
tional  efforts  win  be  made  to  assist  the 
recipient  government  to  comply  with  this 
subpart  and  to  take  appropriate  correc¬ 
tive  action. 

(3)  Thirty  days  have  elapsed  after  the 
Director  has  filed  with  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
nnance  of  the  Senate  a  full  written  re¬ 
port  of  the  circumstances  and  the 
grounds  for  such  action.  The  time  limita¬ 
tion  of  subparagraphs  (2)  and  (3)  can 
run  concurrently. 

(4)  The  Director  has  notified  the  re¬ 
cipient  government  that,  in  addition  to 
whatever  sanctions  have  been  Imposed  by 
the  administrative  law  Judge  the  Director 
shaH  wlthwhold  all  pasnnents  until  such 
time  as  the  recipient  government  com¬ 
plies  with  the  order  of  the  administrative 
law  Judge.  Further,  the  amount  of  the 
forfeiture  or  repayment,  if  any,  will  be 
limited  to  the  program  or  activity  In 
which  the  noncompliance  has  been 
foimd.  Such  funds  may  be  collected  by  a 
downward  adjustment  to  future  pay¬ 
ments,  if  practical,  and  will  be  deposited 
In  the  general  fund  of  the  Treasury.  If 
the  Director  determines  that  adjustment 
to  future  pasrments  is  not  practical  he 
may  refer  the  matter  to  the  Attorney 
General  for  appropriate  civil  action  to 
require  payment  of  such  amount  to  the 
United  States. 

(d)  Withholding  pursuant  to  court 
action.  The  Director  may  immediately 
withhold  a  payment  to  a  recipient  gov¬ 
ernment  pending  the  entry  of  an  affirm¬ 
ative  action  order  by  a  Federal  court 
if: 

(DA  violation  of  the  nondiscrimina¬ 
tion  provision  of  Uiis  subpart  or  the  Act 
($  207)  was  alleged  in  the  complaint  be¬ 
fore  the  court; 

(2)  The  court  finds  that  the  recipient 
government  has  violated  the  nondis¬ 
crimination  provision  of  this  subpart  or 
the  Act;  and 

(3)  The  court  has  not  ruled  on  the 
question  of  withholding. 

(e)  Action  by  Attorney  General.  Noth¬ 
ing  In  these  regulations  is  Intended  to 
preclude  the  United  States,  in  a  civil 
action  initiated  by  the  Attorney  General 
of  the  United  States  pursuant  to  section 
207  of  the  Act,  from  seeking,  or  a  court 
from  granting,  an  order  to  require  the  re¬ 
payment  of  payments  previously  paid 
under  the  Act,  or  an  order  that  further 
payments  be  terminated  or  withheld.  In 


addition,  the  Director  may  initiate  the 
procedure  provided  for  In  paragraph  (a) 
(2)  of  this  section  against  a  recipient 
govemmmt  which  has  been  named  as  a 
defendant  in  such  civil  actlim  If  it  is  the 
Director’s  Judgment,  after  consultation 
with  the  Department  of  Justice,  that  an 
administrative  withholding  of  payments 
Is  an  appropriate  measure  to  ensure 
compliance  with  this  subpart. 

(f )  Applicaibility  of  certain  civU  rights 
acts: 

(1)  Any  person  who  is  injured  or  de¬ 
prived  within  the  meaning  of  S  1979  of 
the  Revised  Statutes  (42  U.S.C.  1983)  or 
of  section  1980  the  Revised  Statutes 
(42  U.S.C.  1985)  by  any  person,  or  two  or 
more  persons  in  the  case  of  such  1 1980, 
in  connection  with  the  administration 
of  a  payment  under  the  Act  may  bring  a 
civil  action  under  f  1979  or  f  1980,  as 
applicable,  subject  to  the  terms  and  c(m- 
ditions  of  those  sections. 

(2)  Any  person  who  is  aggrieved  by  an 
unlawful  employment  practice  within  the 
meaning  of  title  vn  of  the  Civil  R^hts 
Act  of  1964  (42  U.S.C.  2000e  et  seq.)  by 
any  employer  in  connection  with  the  ad¬ 
ministration  of  a  payment  under  the  Act 
may  bring  a  civil  action  imder  section 
706(F)  (1)  of  such  Act  (42  U.S.C.  2000e-5 
(F)  (1) )  subject  to  the  terms  and  condi¬ 
tions  of  such  title. 

§  52.69  Hearing  procedures. 

Whenever  a  procedure  which  requires 
notice  and  opportunity  for  a  hearing  is 
invoked  by  the  Director  to  effect  compli¬ 
ance  under  this  subpart,  the  procedural 
regulations  in  subpart  H  of  this  part  shall 
govern. 

§  52.70  Jurisdiction  over  property. 

The  Office  of  Revenue  Sharing  shall 
have  Jurisdiction  over  any  program  or 
activl^  for  purposes  of  this  subpart  for 
as  long  as  a  recipient  government  retains 
ownership  or  possession  of  any  real  or 
personal  property  or  any  Interest  there¬ 
in,  wMch  was  purchased  in  whole  or  In 
part  with  payments  for  the  applicable 
program  or  activity.  Further,  if  such 
primarty  is  transferred  to  another  party, 
the  Office  of  Revenue  Sharing  will  retain 
Jurisdiction  over  the  recipient  govern¬ 
ment  for  purposes  of  this  subpart  for  as 
long  as  the  property  Is  used  to  provide 
boieflts  similar  to  those  which  were  pro¬ 
vided  by  the  property  before  the  trans¬ 
fer. 

§  52.71  Delegation. 

TTie  Secretary  may  assign  to  officials 
oi  the  Department,  officials  of  other  de¬ 
partments  or  agencies  of  the  Federal 
govemmoit,  or  (^clals  of  State  agencies, 
responsibilities  and  authority  to  effect¬ 
uate  the  purposes  of  this  section  includ¬ 
ing  the  achievement  of  effective  coordi¬ 
nation  within  the  executive  branch  in  the 
implementation  of  title  VI  and  title  vn 
of  the  Civil  Rights  Act  of  1964  (42  UH.C. 
2000d;  20t)0e).  Such  delegation  shall  be 
made  only  with  the  consent  of  the  af¬ 
fected  d^rtments  and  agencies,  and  in 
no  event  will  the  Secretary  delegate  au¬ 
thority  to  review  the  initial  decision  of 
an  administrative  law  Judge  to  officials 
outside  the  Department. 


Subpart  G — Fiscal  Procedure  and  Auditing 

§  52.80  Procedures  applicuble  to  the  use 
of  payments. 

A  recipient  government  which  receives 
payments  under  the  Act  shall; 

(a)  Maintain  its  fiscal  accoimts  in  a 
mmuier  sufficient  to — 

(1)  Permit  the  reports  required  by  the 
Director  to  be  prepared  therefrom;  and 

(2)  Permit  the  tracing  of  payments 
under  the  Act  to  a  level  of  expenditure 
adequate  to  establish  that  such  funds 
have  not  been  used  in  violation  of  the 
restrictions  and  pn^ibitions  of  this  part. 
Such  tracing  requires  that  vouchers  in 
support  of  expenditures  funded  the 
Act  must  be  identified.  Such  identifica¬ 
tion  can  be  made  in  any  one  of  three 
ways  as  follows:  (1)  Maintain  a  separate 
set  of  fund  accounts;  (ii)  Maintain  a 
separate  bank  account;  or  (ill)  Keep  a 
memorandum  record  of  the  voucher 
numbers  and  amounts  for  the  expendi¬ 
tures  funded  by  the  Act. 

The  accoimtlng  for  payments  received 
under  the  Act  shall  at  a  minimum  employ 
the  same  fiscal  accounting  and  internal 
audit  procedures  as  are  used  with  respect 
to  expenditures  from  revenues  derived 
from  the  recipient  government’s  own 
sources. 

(b)  Provide  to  the  Director  and  to  the 
Comptroller  General  of  the  United 
States,  on  reasonable  notice,  access  to 
and  the  right  to  examine  such  books, 
dociunents,  papers  or  records  as  the  Di¬ 
rector  may  reasonably  require  for  the 
purpose  of  reviewing  compliance  with 
the  Act  and  the  regulations  of  this  part 
or,  in  the  case  of  the  Comptroller  Gen¬ 
eral,  as  the  Comptroller  General  may 
reasonably  require  for  the  purpose  of 
reviewing  compliance  and  operations 
under  the  Act. 

§  52.81  Auditing  and  evaluation;  scope 
of  audits. 

(a)  In  general.  The  Director  shall  pro¬ 
vide  for  such  auditing  and  evaluation  as 
may  be  necessary  to  insure  that  recipient 
governments  ccunply  with  the  require¬ 
ments  of  the  Act  and  regulations  of  this 
part.  Audits,  reviews  and  evaluations  may 
be  made  on  a  sample  basis  through  in¬ 
spection  of  records,  and  of  reports  re¬ 
quired  under  this  part,  and  through 
on-site  examinations,  to  determine 
whether  the  recipient  governments  have 
properly  discharged  their  financial  re¬ 
sponsibilities  and  to  evaluate  compliance 
with  the  Act  and  the  regulations  of  this 
part. 

(b)  Scope  of  audits.  The  sc(H}e  of  such 
audits  may  include  a  review  of  all  trans¬ 
actions,  accounts  and  reports  which  in¬ 
volve  payments  received  under  the  Act. 
In  addition,  the  scope  of  such  audits  may 
include  an  examination  of  the  following 
areas: 

(1)  CiHnpliance  with  assurances  made 
under  this  part; 

(2)  Compliance  with  the  reporting 
requlronents  and  accmacy  of  the  repm'ts 
submitted  to  the  Director  as  set  forth 
In  this  part 

(3)  Accuracy  of  the  public  records  re¬ 
quired  under  this  part 
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(4)  Acciiracy  of  the  special  reports. 

(c)  Reliance  on  State  auditors  and  in¬ 
dependent  public  accountants.  It  Is  the 
intention  of  the  Director  to  utilize  audits 
of  recipient  governments  by  State  audi¬ 
tors  and  independent  public  accoimtants. 
The  Director  may  adopt  the  findings  of 
such  audits  when  consistent  with  the 
objectives  of  the  Act  and  regulations  of 
this  part,  and  provided: 

(1)  Audits  are  performed  in  accord¬ 
ance  with  generally  accepted  auditing 
standards.  Recipient  governments  are 
encoiiraged  to  have  such  audits  per¬ 
formed.  to  the  extent  they  consider  prac¬ 
ticable.  in  accordance  with  standards  for 
the  Audit  of  Governmental  Organiza- 
ticms.  Programs,  Activities  and  Functions 
issued  by  the  Comptroller  General  in 
June  1972. 

(2)  Audits  include  coverage  as  set 
forth  in  paragraph  (b)  of  this  section. 
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(3)  Audit  workpapers  and  related 
audit  reports  are  retained  for  three  years 
after  the  issusince  of  the  audit  report, 
and  are  available  upon  request  to  the 
Secretary  and  the  Comptroller  General 
or  to  their  representatives;  and 

(4)  Audit  reports  shall  contain  a  clear 
statement  of  the  auditor’s  findings  as 
to  compliance  or  nonctxnpliance  with 
the  requirements  of  the  Act  and  the  reg- 
idations  of  this  part.  In  the  event  that 
an  auditor  is  ;mable  to  review  compliance 
with  all  of  the  provisions  of  paragraph 
(b)  of  this  section,  the  audit  report  shall 
specifically  indicate  those  areas  in  which 
a  compliance  review  was  not  performed. 
Audit  reports  which  disclose  or  other- 
wise  indicate  a  possible  failure  to  com¬ 
ply  substcmtially  with  any  requirements 
of  the  Act  or  the  regulations  of  this  part 


will  be  submitted  to  the  Director  by  the 
Governor  or  chief  executive  officer  of  a 
local  government,  or  the  State  auditor 
'  which  performed  toe  audit. 

Subpart  H — Proceedings  for  Reduction  in 
Payments,  Withholding,  or  Repayment 

§  52.90  Incorporation  of  hearing  proce¬ 
dures. 

The  regulations  appearing  in  §§  51.80- 
51.105  of  this  title  (31  CPR  Part  51)  gov¬ 
erning  the  procedme  and  practice  re¬ 
quirements  involving  adjudications 
where  reasonable  notice  and  opportimity 
for  hearing  are  required,  are  hereby  in¬ 
corporated  by  reference  into  this  subpart 
to  the  extent  they  are  consistent  with  toe 
Act. 

[FR  Doc.70-80034  Fited  10-8-76;  11: 16  am] 
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